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COMMISSIONERS:
MIKE GLEASON - Chairman
WILLIAM A. MUNDELL
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In the  ma tte r of: Docke t No. S -20519A-07-0154

Owe n A. Vila n a nd Lucina  Vila n (a ka  Lucy Vila n),
husband and wife ,
7523 E. Ke e l Circle
Me sa , AZ 85207 RE S P ONDE NTS '  MOTION TO S TAY

P R O C E E DING
Sagua ro Inves tments , Inc., fa  Vilan Ente rprise s ,
Inc., a  Nevada  corpora tion,
7440 E. Main S tree t, Suite  2-B
Mesa , AZ 85207

Respondents.
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1. P R E LIMINAR Y S TATE ME NT

Re s ponde n ts  Owe n  A. Vila n , Lucina  Vila n  a nd  S a gua ro  Inve s tme nts , Inc . fa  Vila n

Ente rp ris e s , Inc . (co lle c tive ly, the  "Vila n  Re s ponde n ts "),  by a nd  th rough  the ir a tto rne ys ,

re spectfully submit this  motion for a  tempora ry s tay of a ll proceedings  aga ins t them in the  above -

c a p tio n e d  ma tte r p e n d in g  re s o lu tio n  o f p a ra lle l c rimin a l p ro c e e d in g s  (C ivil Ca s e  No .

CR2007-019069, S ta te  of Arizona  v. Owe n A. Vila n in the  Ma ricopa  County S upe rior Court, the

"Pa ra lle l P roce e ding").

The  ba s is  for this  motion is  tha t the  Pa ra lle l P roceeding involve s  the  same  factua l is sue s

a lle ge d in the  Te mpora ry Orde r to Ce a s e  a nd De s is t a nd Notice  of Opportunity for He a ring

("Notice ") file d by the  S e curitie s  Divis ion of the  Arizona  Corpora tion Commiss ion on Ma rch 20,

2007 (the  "S e curitie s  Divis ion"). As  a  re s ult, the  Vila n Re s ponde nts  ca nnot de fe nd this  a ction

without incurring s ubs ta ntia l pre judice  a nd cos t. In  a ddition , s ta ying  th is  a dminis tra tive

proce e ding will conse rve  judicia l re source s , incre a se  the  pos s ibility for s e ttle me nt, a nd will not

pre judice  the  Securitie s  Divis ion. The re fore , the  Vilan Respondents  re spectfully reques t tha t this

proce e ding be  s ta ye d pe nding re solution of the  P a ra lle l P roce e ding, or until furthe r orde r of the

He a ring Office r.
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A s ta y of this  a dminis tra tive  proce e ding until the  conclus ion of the  P a ra lle l P roce e ding is

ne ce s s a ry to pre ve nt the  Vila n Re s ponde nts  from be ing s ubj e cte d to undue  pre judice . The  Unite d

S ta te s  S upre me  Court ha s  he ld tha t a  court doe s  ha ve  the  inhe re nt a uthority to s ta y a  c ivil ca s e

whe n the  inte re s ts  of jus tice  s o re quire . S e e  La ndis  v. North Ame rica n Co., 299 U.S . 248, 254-55

(1936), s e e  a ls o S EC v. Dre s s e r Indus trie s , 628  F .2d  1368 , 1375  (D.C. Cir.), ce rt. de nie d,  4 4 9

U.S . 993 (1980). Ma ny of the  ca s e s  de a ling with  the  s ta y of pa ra lle l proce e dings  a ris e  whe re  a

c ivil a nd crimina l ca s e  a re  pe nding a t the  s a me  time . The s e  ca s e s  a re  ins truc tive  a s  to why this

a dminis tra tive  proce e ding s hould be  s ta ye d.

The  de te rmina tion of whe the r to s ta y a  c ivil proce e ding pe nding a  crimina l a ction re quire s

the  Court to cons ide r the  pa rticula r circums ta nce s  a nd ba la nce  the  inte re s ts  involve d in the  ca s e .

Dre s s e r Indus ., 628 F.2d a t 1375. S ome  of the  fa c tors  the  Court ma y cons ide r in  ma king s uch a

de te rmina tion include  :13
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(1) the  e xte nt to which the  is s ue s  in the  crimina l ca s e  ove rla p with

those  presented in the  civil ca se , (2) the  s ta tus  of the  case , including

whether the  defendants  have  been indicted, (3) the  priva te  inte rests  of

the  p la in tiffs  in  p roce e d ing  e xpe d itious ly we ighe d  a ga ins t the

pre judice  to pla intiffs  caused by the  de lay, (4) the  priva te  inte re s ts  of

and burden on the  de fendants ; (5) the  inte res ts  of the  courts , and (6)

the  public inte re s t.

Trus te e s  of the  P lumbe rs  a nd P ipe fitte rs  Na tiona l Pe ns ion Fund v. Tra nsworld Me cha nica l, Inc.,

886 F.S upp. 1134, 1139 (S .D.N.Y. 1995) (cita tions  omitte d). As  dis cus se d he re in, good ca use

exis ts  to s tay this  adminis tra tive  proceeding.
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1 A.

2

A Stay of this Administrative Proceeding is Appropriate Because the Issues

Significantly Overlap.

3
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The  mos t importa nt fa c tor in  de te rmining whe the r to  gra nt a  s ta y is  the  "de gre e  to  which

the  c ivil is s ue s  ove rla p  with  the  c rimina l is s ue s ." S e e  e .g .,  Milton  P olla ck, P a ra lle l Civil a nd

5 Crimina l P roce e dings, 129 F.R.D. 201, 203 (S .D.N.Y. 1990). In the  ins ta nt ca s e , the  P a ra lle l

6
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Proceeding identically overlaps with the allegations and issues raised in the Notice. Thus, this

factor undeniably weighs in favor of granting a stay.

8 B.

9

A Stay of this Administrative Proceeding is Necessary to Prevent the Vilan

Respondents From Suffering Undue Prejudice.
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Citing the Ninth Circuit decision in Keating v. Office of Thrift Supervision, 45 F.3d 322,

324-25 (91211 Cir. 1995), the court in Healthsouth Corp., enumerated the same set of factors

identified above by other courts as relevant to the decision of whether to grant a stay, including

"the interest of the plaintiff in proceeding expeditiously with this litigation and the potential

prejudice to the plaintiffs from delay, the burden any particular aspect of the proceedings may

impose on the defendant, the efficient use of judicial resources, the interests of persons not parties

to the civil litigation and the interest of the public in the pending civil and criminal litigation."

See Healthsouth Corp., 261 F. Supp.2d 1298, 1326 (N.D.Ala. 2003).

Further, while the Healthsouth Corp. court found that the plaintiff SEC had an interest in

an expeditious resolution of the civil case, the court also found that the harm to the defendant

greatly outweighed the prejudice to the SEC. i The same harm confronts the Vilan Respondents

in this case and surely outweighs whatever interest the Securities Division may have in resolution

of this administrative proceeding before the Parallel Proceeding concludes.

23 c.

24

A S ta y o f th e  Ad min is tra tive  P ro c e e d in g  Ag a in s t th e  Re s p o n d e n ts  Will No t

Unduly Pre judice  the  Securitie s  Divis ion.
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The  S e curitie s  Divis ion will not be  unduly pre judice d by a  s ta y of the  a dminis tra tive

proce e ding a ga ins t the  Vila n Re sponde nts . In fa ct, a  s ta y will more  like ly be ne fit the  S e curitie s
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1 Divis ion be ca us e  the  re s olution of the  P a ra lle l P roce e ding will s ha rpe n the  is s ue s , pre s e rve

2

3

evidence , and may increase  the  possibility of a  se ttlement.

The  only fore se e a ble  is sue  to the  S e curitie s  Divis ion in the  gra nting of a  s ta y would be

4 de lay. Howe ve r, the  S e curitie s  Divis ion 's  in te re s t in  the  re s o lu tion  of th is  ca s e  pa le s  in
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compa ris on to the  pre judice  tha t would be fa ll the  Vila n Re s ponde nts  s hould a  s ta y not be

gra nte d. Furthe nnore , Re sponde nt Vila n is  inca rce ra te d a nd is  a lre a dy subje ct to a  Ce a se  a nd

De s is t Orde r tha t pre clude s  him from, inte r a lia , viola ting the  Arizona  S e curitie s  Act. Thus , the

S e curitie s  Divis ion  will not be  unduly pre judice d by a  de la y. Furthe rmore , s uch a  s ta y is

wa rra nte d be ca us e  of the  ris k of undue  pre judice  to  the  Vila n Re s ponde nts  e xpone ntia lly

outwe ighs  a ny inconve nie nce  to  the  S e curitie s  Divis ion tha t ma y re s ult from a  s ta y of this

proceedings.
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D. J udic ia l Economy Warrants  a  S tay in  the  Adminis tra tive  P roceeding .
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The  conce pt of judicia l e conomy is  a nothe r fa ctor which we ighs  in fa vor of gra nting a

s tay. Courts  have  he ld tha t the  inte re s ts  of judicia l economy a re  bes t se rved by granting a  s tay in
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a  c ivil a c tion  whe re  the  c ivil a nd  crimina l p roce e d ings  s ubs ta n tia lly ove rla p  be ca us e  the

"re solution of the  crimina l ca se  would moot, cla rify, or othe rwise  a ffect va rious  contentions  in the

civil ca s e ." Unite d S ta te s  v. Me llon Ba nk, NA, 545 F.2d 869, 873 (3rd Cir. 1976). This  is  a ls o

true  he re . No a dve rse  impa ct will a ccrue  to the  S e curitie s  Divis ion or the  public if this  ma tte r is

s ta ye d. Furthe rmore , the  like lihood of the  ne ce s s ity for a  he a ring will be  gre a tly re duce d if the

matte r is  s tayed pending resolution of the  Para lle l Proceeding.

The  re s ource s  of the  Commis s ion's  He a ring Office rs  s hould not be  us e d a t this  time  to

purs ue  this  a dminis tra tive  proce e ding. This  is  pa rticula rly true  whe n ma tte rs  pe nding in othe r

forums  provide  a n opportunity for the  is s ue s  to be  litiga te d. The  only re me die s  the  S e curitie s

Divis ion s e e ks  which could not be  a wa rde d in the  othe r forums  a re  the  orde r, a dminis tra tive

pena lty and license  revoca tion. Given Mr. Vilan is  inca rce ra ted and subject to a  Cease  and Desis t

Orde r pre cluding him from offe ring or se lling se curitie s  in viola tion of the  Arizona  Se curitie s  Act,

the  is sue  of whe the r the  S e curitie s  Divis ion is  e ntitle d to the se  re me die s  ca n wa it. The  public is
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protected. Because  the  is sues  ra ised by this  proceeding and the  Pa ra lle l P roceeding s ignificantly

overlap, a  s tay of this  ma tte r would se rve  the  inte res ts  of judicia l economy.

E .

A s ta y of this  proce e ding a ls o would not ca us e  a ny injury to the  public inte re s t. Courts

have  he ld tha t a  subs tantia l danger to the  public inte res t gene ra lly involves  "a  threa t of immedia te

a nd s e rious  ha rm to the  public a t la rge " tha t ca n be  prote cte d by a  civil proce e ding. Brock v.

Tolkow, 109 F.R.D. 116, 120 (E.D.N.Y. 1985). The re  is  no s ugge s tion he re  tha t a ny ha rm will

a ccrue  to the  public inte re s t if this  ma tte r is  s ta ye d. As  note d a bove , Mr. Vila n is  ba rre d from

offe ring or s e lling s e curitie s , a nd is  curre ntly inca rce ra te d. The  public will suffe r no ha nd if this

proceeding is  s tayed.

A S ta y o f Th is  P roc e e d ing  Will Not Ha rm the  Pub lic  In te re s t.
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For the  fore going re a sons , the  Vila n Re sponde nts  re spe ctfully re que s ts  tha t the  He a ring

Office r e nte r a  P roce dura l Orde r: (1) s ta ying a ll proce e dings  a ga ins t Re sponde nts  Owe n Vila n,

Lucina  Vila n a nd S a gua ro Inve s tme nts , Inc., fa  Vila n Ente rpris e s , Inc. in this  a dminis tra tive

proceeding pending the  resolution of the  Para lle l Proceeding.

RES P ECTFULLY S UBMITTED this  12th da y of De ce mbe r, 2007.

ROS HKA De WULF & P ATTEN, P LC
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By
P oshka, Jr., Esq.
Je ffrey D. Gardner, Esq.
One  Arizona  Cente r
400 East Van Buren Stree t, Suite  800
Phoenix, Arizona  85004
602-256-6100 (te lephone)
602-256-6800 (facs imile )
Attorneys  for Respondents
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1
ORIGINAL a nd thirte e n copie s  of the  fore going
file d this  12th da y of De ce mbe r, 2007 with:
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4

Docke t Contro l
Arizona  Corpora tion Commis s ion
1200 We s t Wa s hington S tre e t
P hoe nix, Arizona  85007

5 Copy of the  fore going ha nd-de live re d
this  12th da y of De ce mbe r, 2007 to:6
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Ma rc E. S te m, He a ring Office r
He a ring Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007
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S hos ha na  O. Eps te in
S e curitie s  Divis ion
Arizona  Corpora tion Commis s ion
1300 We s t Wa s hington S tre e t, 3rd Floor
P hoe nix. Ariz
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